CITY OF
~— (FEARHART

Staff Report

For City Council Meeting - 7/2/2025

Subject - New Business - Interim Professional Services Agreement

Synopsis: Following the unexpected loss of our City Attorney, Peter Watts, | have been
working to ensure the City has interim legal coverage. I've reviewed a proposed agreement with
Beery, Elsner & Hammond, LLP (BEH) for temporary City Attorney services, which would allow
us to maintain legal continuity while we conduct a broader search for permanent representation.

| am authorized to enter into temporary personal services contracts under the City Charter and
applicable public contracting rules, particularly in emergency (sudden vacancy in legal counsel)
or time-sensitive situations.The contract was signed last week due to pending business
requiring legal assistance. However, | wanted to give all of you the opportunity to review the
terms and share any concerns in a public setting.

It should be noted that while BEH has agreed to take us on temporarily, they've made it clear
they do not have the capacity to take us on fulltime; They will remain available to help only until
we formally fill the vacancy through the RFP process.

Recommendation: N/A

Legal Analysis: Regarding public contracting:

Gearhart has adopted Oregon's ORS Chapter 279B for personal services. Under ORS

279B.080 (Emergency Procurements):
"A contracting agency may award a contract as an emergency procurement without
competitive solicitation when circumstances exist that could not have been reasonably
foreseen and that require prompt execution of a contract...”

Financial Analysis: Hourly rates begin on page 1, section 3.

Respectfully Submitted,

Chad



PERSONAL SERVICES AGREEMENT

CITY OF GEARHART
and
BEERY, ELSNER & HAMMOND, LLP

THIS PERSONAL SERVICES AGREEMENT (“Agreement”) is made and entered into as of the
last date of signature below, by and between the City of Gearhart, an Oregon municipal
corporation (“CITY”), and Beery, Elsner & Hammond, LLP, an Oregon limited liability partnership
(“ATTORNEY™).

WHEREAS, CITY has need for legal services with the particular training, ability, knowledge
and experience possessed by ATTORNEY; and

WHEREAS, CITY has determined that ATTORNEY is qualified and capable of performing the
professional services as CITY does hereinafter require, under these terms and conditions set forth below.

NOW, THEREFORE, in consideration of the mutual covenants contained herein, the parties
agree as follows: ,

1. LEGAL SERVICES

ATTORNEY will provide Interim City Attorney services to CITY for projects as
assigned by the CITY. Additional terms of engagement are provided in Exhibit A, which
is incorporated into this Agreement.

2. ATTORNEY IDENTIFICATION

ATTORNEY shall furnish CITY with its employer identification number, as designated
by the Internal Revenue Service.

3. COMPENSATION

A. Payment will be made to the ATTORNEY for the services identified based upon a
detailed monthly billing showing work performed. Payment will be made within 30
“days of CITY’S receipt of the detailed monthly billing from ATTORNEY.

B. Hourly rates:

Partners and Of Counsel $305.00
Senior Associates $285.00
Associates $265.00
Paralegals $185.00
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Legal Assistants $160.00
Law Clerk $100.00

It is understood that the above rates may be adjusted or changed by ATTORNEY
on not more than a yearly basis with not less than 60 days written notice to CITY.

C. CITY shall reimburse ATTORNEY for out-of-pocket expenses at ATTORNEY’S
direct cost without additional markup.

4. INDEPENDENT CONTRACTOR

ATTORNEY shall be an independent contractor for all purposes and shall be entitled to
no compensation other than the compensation provided for under paragraph 3 of this

Agreement.

5. TERM AND TERMINATION

At any time with or without cause, CITY or ATTORNEY shall have the right to terminate this
Agreement. If CITY terminates the Agreement, it shall deliver full payment to ATTORNEY
for services rendered to the date of termination.

6. INDEMNITY AND INSURANCE

A. Indemnity: ATTORNEY shall defend, indemnify, and hold the CITY, its officers and
employees harmless from any third-party claims that result in liability, loss, or
expenses to the CITY, provided that such duty is limited to the proportional extent
that the liability, loss, or expense results from the negligence or willful misconduct of
ATTORNEY in the performance of its services under this agreement.
Notwithstanding the foregoing, ATTORNEY shall have no duty to defend,
indemnify, or hold CITY, its officers, and employees harmless from third-party
claims alleging a professional error or omission on behalf of ATTORNEY. This
limitation does not preclude the CITY from directly bringing any claim, suit, or cause
of action against ATTORNEY for any liability, loss, or expenses incurred by CITY
due to a professional error or omission made by ATTORNEY in the performance of
its services under this Agreement.

B. Liability Insurance: ATTORNEY shall maintain professional liability insurance insuring
ATTORNEY against errors or omissions in the amount and on the conditions required by
the Professional Liability Fund of the Oregon State Bar. ATTORNEY shall also maintain
commercial general liability insurance covering Bodily Injury, Property Damage, and
Personal Injury for at least $1,000,000 per occurrence and at least $2,000,000 in the
aggregate per project.

C. Workers Compensation Coverage: ATTORNEY hereby certifies that ATTORNEY
has qualified for State of Oregon Worker’s Compensation coverage either as a
carrier-insured employer or as a self-insured employer.
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7. NOTICES

All notices shall be made in writing and may be given by email or by mail, addressed as

follows:
CITY: Chad Sweet, City Administrator
City of Gearhart
P.O. Box 2510
Gearhart, OR 97138-2510
Email: chadsweet@gcityofgearhart.com
ATTORNEY: Chad Jacobs, Partner
Beery, Elsner & Hammond, LLP
1804 NE 45th Ave.

Portland, OR 97213-1416
Email: chad.jacobs@behlaw.com

8. BAR MEMBERSHIP

ATTORNEY is responsible for maintaining professional standing, as members of the Oregon
State Bar Association, of all its attorneys providing services pursuant to this contract.

9. WORKIS CITY PROPERTY

All work, including, but not limited to documents, drawings, papers, electronic media, and
photographs, performed or produced by ATTORNEY under this Agreement, shall be the
property of CITY.

10. SUCCESSORS AND ASSIGNMENTS

A. ATTORNEY shall not assign any of its obligations hereunder without the prior
consent of CITY.

B. ATTORNEY may, with CITY’S consent, subcontract services provided under this
agreement when a specialized need for legal services arises.

11. MODIFICATION

Any modification of the provisions of this Agreement shall be reduced to writing and
signed by the parties.

12. NO WAIVER OF LEGAL RIGHTS

A waiver by a party of any breach by the other shall not be deemed to be a waiver of any
subsequent breach.
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13. COMPLIANCE WITH LAWS

ATTORNEY shall comply with all applicable Federal, State and local laws, codes,
ordinances and regulations applicable to the work in this contract. All provisions of ORS
279B.220 through ORS 279B.235 and ORS 279C.500 through ORS 279C.870 are
incorporated herein to the extent applicable to services contracts. Unless otherwise
specified, ATTORNEY shall obtain all permits necessary to perform the work.

14. FORCE MAJEURE

Neither ATTORNEY nor CITY shall be held responsible for delay or default caused by
an act beyond their reasonable control including but not limited to fire, riot, acts of God,
war or pandemic. The party whose performance is delayed or is in default shall make all
reasonable efforts to remove or eliminate the cause of the delay or default, and shall,
upon the cessation of the cause, diligently pursue performance of its obligations under
this contract.

15. INTEGRATION

This Agreement contains the entire agreement between the parties and supersedes all
prior written or oral discussions or agreements regarding the same subject. If any
provision of this contract is declared by a court to be illegal or in conflict with any law,
the validity of the remaining terms and provisions shall not be affected and the rights and
obligations of the parties shall be construed and enforced as if the contract did not contain
the particular provision held to be invalid.

IN WITNESS WHEREOF, CITY has caused this Agreement to be executed by its duly
authorized undersigned agents and ATTORNEY has executed this Agreement effective as of the
date last signed below.

CITY OF GEARHART BEERY, ELSNER & HAMMOND, LLP
&% f By: ;47/{ C 7\
Chad Sweeff)ity Administrator Wacobs, ?ﬁ}(nef

Date: ; Qgéé Date: 6/26/25
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EXHIBIT A
TERMS OF ENGAGEMENT

Thank you for selecting our firm to represent your organization. We are pleased to serve you and
look forward to a successful professional relationship.

We explain our client service practices and billing procedures below. These practices and
procedures will apply to your account unless you have reached a different written understanding
with us. We encourage you to discuss them with our attorneys at the start of an engagement and
whenever you have any questions during that engagement.

GENERAL PHILOSOPHY AND CONCEPT OF REPRESENTATION

The firm operates as a team. While the firm assigns an attorney to serve as the primary contact for
each client, we share work and will involve whichever lawyers and personnel as circumstances
warrant are best suited to serve your legal needs. While we can never guarantee a particular
outcome, our goal is to see that your legal needs are met in the most cost-effective and efficient
manner possible, and this team approach permits us to achieve that goal. Please do not hesitate to
reach out to your primary contact or a partner at the firm with any concerns about a lawyer or firm
personnel working on a matter for you.

COMMUNICATION PRACTICES

Our firm will communicate with authorized representatives of your entity regarding the work we
are asked to perform on your behalf. We typically use standard means of professional
communication, including telephone discussions, videoconferencing and e-mail communications,
although there are times we may use less standard forms of communications such as text
messaging. In today’s world of technology of viruses and hacking, there is some risk that third
parties may intercept or otherwise gain access to confidential communications between our firm
and your authorized representatives. ~We believe the benefits of using these forms of
communication outweigh the risk of accidental or malicious disclosure. But we will use whatever
means of communication that you prefer if you inform us of your preferences. Nonetheless, we
recommend that your authorized representatives avoid using computers or other communication
tools that are owned, controlled, or accessible by others, such as public Wi-Fi networks or shared
public computers when communicating with our office. Use of any computer, device, or account
that is accessible by others increases the risk of disclosure of confidential information. Any
devices used to communicate with our firm should be password protected.

BILLING PRACTICES

We bill monthly throughout the engagement for a particular matter, and our periodic bills are due
when rendered. Our bills contain a concise summary of each matter for which legal services are
rendered and a fee is charged. We bill in one-tenth hourly (six-minute) increments. Payment is
due within 30 days of mailing, and the firm retains the right to charge interest on overdue bills at
an annual rate of 9%. Please review your bills upon receipt. If you do not object to a bill within
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30 days, the bill is deemed final. Please do not hesitate to contact us if you have a concern about
a fee or billing issue.

COSTS AND EXPENSES

We strive to serve you through the most cost-effective and efficient support systems available. Our
internal charges typically include such items as courier services, certain charges for legal research,
engagement of outside contractors and charges for photocopying materials. We may request an
advance cost deposit when we expect that we will be required to incur substantial advanced costs
on your behalf. We pass along out-of-pocket expenses at cost. Travel time is billed at our hourly
rates and mileage is billed at current IRS rates.

RATE CHANGES

We adjust our standard rates and chargeable costs from time to time but not more than yearly. Such
adjusted rates will be charged for time spent only after the effective date of the adjustment. We
will provide you with at least 60 days’ notice of any rate change. If you have any questions or
concerns regarding billing matters or our rates, please contact us.

CONFLICTS OF INTEREST

We have checked a list of our other clients to see whether representing you would create a conflict
of interest. We are not aware of any such conflicts. Please inform us immediately if you become
aware of any actual or potential conflict of interest that may arise.

PRIVACY/CONFIDENTIALITY POLICY

Attorneys have been and continue to be bound by professional standards of confidentiality that are
even more stringent than other privacy laws. We have always protected each client’s right to
privacy and will continue to do so. We want you to know that all information that we receive from
a client 1s held in confidence, and is not released to people outside the firm, except as agreed by
the client, or as required under applicable law. To accomplish this, we maintain physical,
electronic, and procedural safeguards that comply with our professional standards.

TERMINATION OF SERVICES

We retain the right to stop performing legal services and to terminate our legal representation for
any reason consistent with the applicable ethical rules, including unanticipated conflicts of interest
or unpaid legal fees and expenses. You retain the right to discharge the firm for any reason at any
time. You agree that if you discharge the firm or we terminate our legal representation as provided
above, you remain liable for all fees, costs, and expenses actually incurred under this contract,
which may include work we are required to perform on your behalf after you transition to another
attorney, and that you will make payment in full.
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CHOICE OF LAW/VENUE

This agreement shall be considered to have been negotiated, signed, and delivered, and to be
wholly performed, in the state of Oregon in the United States, and the rights and obligations of the
parties to this Agreement shall be construed and enforced in accordance with, and governed by,
the laws of the state of Oregon without giving effect to that state’s or any other state’s or country’s
choice-of-law principles. You further agree that any claim or dispute you may have against the
firm will be resolved by a state or federal court located in Multnomah County, Oregon. You agree
to submit to the personal jurisdiction of the courts located within Multnomah County, Oregon, for
the purpose of litigating any and all such claims or disputes. Each party shall be responsible for
its own costs and attorney fees for any claim, action, suit or proceeding, including any appeal.

FILE RETENTION

We securely store our electronic files either on a local server, a remote backup server or using a
cloud service. Physical files, of which there are not many, are stored securely at the firm’s offices
or an offsite storage facility. Email communications are stored in the cloud unless and until they
are downloaded to a local server. We believe your files and information are secure using these
methods, however, if you have any concerns about the security of your files, please let us know
and we will take reasonable and appropriate steps to alleviate your concerns. Upon termination,
we will return any requested files to you. Unless otherwise required by law to be kept for a longer
period of time, electronic and physical files will be destroyed after 10 years. Collection and
returning of files is charged at our then in-place billable rates.

MARKETING

Our firm will, on occasion, publicize the clients with which we work. For example, we generally
list the names of clients on our website or refer to them in proposals for new clients. Any
information we share about clients includes only that which is publicly available. We will assume
that by engaging the services of our firm, you consent to our firm using your entity’s name and
any publicly available information in such marketing. You may withdraw this consent at any time
by providing written notice to our office manager.

QUESTIONS

We take pride in delivering legal services effectively and efficiently and in providing accurate and
understandable billings. Please direct any questions about our services or billing practices to the
lawyer responsible for your account. Any questions regarding the billing or payment status of your
account should be promptly directed to the primary attorney on your matter or to Yen Huynh at

(503) 226-7191.
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